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Generally, an arrest or imprisonment, or holding to bail, is not essential if the elements of a cause of action for malicious 
prosecution are otherwise present. 


According to some authorities, there must be at least a technical arrest or imprisonment for a claim of malicious criminal 
prosecution. ! Generally, however, an actual arrest, arising from the underlying criminal action, is not a required element of 
malicious prosecution.” It has been held that to be actionable as a malicious prosecution, an attempt to have someone prosecuted 


; . 3 
must result in the issuance of a valid warrant, summons, accusation, or other formal process. 


Conversely, under some authority, the mere arrest does not sufficiently constitute an element of malicious prosecution, in the 
absence of evidence that criminal charges were brought before a committing court, grand jury, or other tribunal following the 


arrest.“ However, there is also authority that an individual's arrest is the commencement of a criminal proceeding for malicious 


prosecution purposes regardless of whether the individual is subsequently formally charged.” 


Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Footnotes 
1 D.C.—Weisman v. Middleton, 390 A.2d 996 (D.C. 1978). 
Iowa—Yoch v. City of Cedar Rapids, 353 N.W.2d 95 (Iowa Ct. App. 1984). 
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As to necessity of arrest in civil action, see § 24. 

N.J.—Wozniak v. Pennella, 373 N.J. Super. 445, 862 A.2d 539 (App. Div. 2004). 

Arrest warrant 

An arrest warrant can serve as the requisite process for a malicious prosecution claim. 

U.S.—Holley v. County of Orange, NY, 625 F. Supp. 2d 131 (S.D. N.Y. 2009) (stating New York law). 
Ga.—Zook v. Arch Specialty Ins. Co., 336 Ga. App. 669, 784 S.E.2d 119 (2016). 

Ga.—Standard v. Falstad, 334 Ga. App. 444, 779 S.E.2d 682 (2015). 

Arrest not pursuant to legal process 

Under New York law, arrest cannot serve as the predicate deprivation of liberty for a malicious prosecution 
claim when the arrest occurred prior to arraignment and without a warrant, and therefore was not pursuant 
to legal process. 

U.S.—Grant v. City of New York, 500 F. Supp. 2d 211 (S.D. N.Y. 2007). 

Failure to charge arrested person with crime 

Failure of authorities to charge a bar owner with any crime, when she was arrested and then released after 
allegedly throwing a drink at a police chief while he was observing the bar, precluded a claim of malicious 
prosecution under Wisconsin law. 

U.S.—Brunner v. McKillip, 488 F. Supp. 2d 775 (W.D. Wis. 2007) (applying Wisconsin law). 
Fla.—Levine v. Hunt, 932 So. 2d 1292 (Fla. 2d DCA 2006). 
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